FMLA Eligibility Checklist

Appendix C

This checklist is provided to serve as a tool in determining FMLA eligibility.
	Supervisor’s Role in Federal Family & Medical Leave Act (FMLA) Administration - 

1. A leave request cannot be denied because it is not written.

2. Leave may be covered by the FMLA, even if an employee does not specifically request it.

3. No matter how disruptive an employee’s FMLA leave can be to Denver Health (including intermittent or

    a reduced work schedule) no adverse action can be taken against the employee because they have taken

    FMLA leave.

4. Courts have held that personal liability can be imposed on individuals who are “capable of impeding or 

    denying” employee’s ability to exercise FMLA leave rights.


	Is the employee an “Eligible Employee”?  (If yes, proceed.  If no, the employee is not eligible for FMLA.)

( Yes  ( No   Does the employee have 12 months of employment with employer and at least 1,250 hours of employment over the previous 12 months or previous seven years for rehired employees? 

	


	Is the employee requesting Leave for one of the following reasons?
 FORMCHECKBOX 
  A Workers’ Compensation claim;
 FORMCHECKBOX 
  The birth of a child;  FORMCHECKBOX 
  Placement of adopted or foster child;
 FORMCHECKBOX 
  Employee’s own Serious Health Condition (see definition, below);
 FORMCHECKBOX 
  A Serious Health Condition affecting spouse, child, parent, or same sex domestic parent, for which the

      employee is needed to provide care;
 FORMCHECKBOX 
  To care for Covered Servicemember; or
 FORMCHECKBOX 
  To take leave related to a family member’s military active duty or call to duty.

Explanation of “Serious Health Condition:”
Serious Health Conditions includes an illness, injury, impairment, or physical/mental condition that involves one of the following:

1)  Inpatient care means an overnight stay in a hospital, hospice, or residential medical care facility, including any period of incapacity1 or any subsequent treatment in connection with such inpatient care.
2)  Incapacity and Treatment.  A period of incapacity1 more than 3 consecutive, full calendar days, and any subsequent treatment or period of incapacity1 relating to the same condition, that also involves:
 (a) Treatment2 two or more times, within 30 days of the first day of incapacity1, unless extenuating circumstances exist, by a health care provider, by a nurse under direct supervision of a health care provider, or by a provider of health care services (physical therapist) under orders of, or on referral by, a health care provider  or 

 (b) Treatment2 by a health care provider on at least 1 occasion, which results in a regimen of continuing treatment3 under the supervision of the health care provider.
3)  Pregnancy or Prenatal Care.  Any period of incapacity1 due to pregnancy, or for prenatal care.

4)  Chronic Conditions.  A chronic condition which requires periodic visits (defined as at least twice a year) for treatment by a health care provider or by a nurse under providers direction; continues over an extended period of time (including recurring episodes of a single underlying condition); and may cause episodic rather than a continuing period of incapacity (e.g., asthma, diabetes, epilepsy, etc.).

5)  Permanent or Long-Term Conditions. A period of incapacity that is permanent or long term due to a condition for which treatment may not be effective. Examples: Alzheimer’s, severe stroke, terminal stages of a disease.

6)  Any period of absence to receive multiple treatments for restorative surgery after injury or a condition that would likely result in a period of incapacity of more than 3 consecutive, full calendar days.

1  “Incapacity,” for purposes of FMLA, is defined to mean inability to work, attend school or perform other regular daily activities due to the Serious Health Condition, treatment therefore, or recovery therefrom.

2   “Treatment” includes (but not limited to) examinations to determine if a Serious Health Condition exists and evaluations of the condition.  Treatment does not include physical exams, eye, or dental exams.

3     A “regimen of continuing treatment” includes, for example, a course of prescription medication (antibiotic) or therapy requiring special equipment to resolve or alleviate the health condition (oxygen).  A regimen of treatment does not include the taking of over-the-counter medications such as aspirin, antihistamines, or salves; or bed rest, drinking fluids, exercise, and other similar activities that can be initiated without a visit to a health provider.

A Serious Health Condition DOES NOT usually include a cold, flu, earaches, upset stomach, minor ulcers, headaches, routine dental or orthodontia problems, absence due to substance abuse (as opposed to treatment for substance abuse) and stress.  However, FMLA Advisory Opinion No. 86 states, if any of these above conditions meet the regulatory criteria, then the absence would be protected by the FMLA.  For example, if an individual with the flu is incapacitated for more than three consecutive calendar days and receives continuing treatment, e.g., a visit to a health care provider followed by a regimen of care such as prescription drugs like antibiotics, the individual has a qualifying ‘Serious Health Condition’ for purposes of  FMLA.

A Serious Health Condition DOES include things such as: heart surgery, pneumonia, emphysema, most cancers, back conditions requiring extensive therapy or surgery, severe respiratory conditions, severe arthritis, severe nervous disorders, injuries caused by serious accidents (on or off the job), pregnancy, miscarriage, complications related to pregnancy (i.e., severe morning sickness), childbirth, recovery from childbirth, long term chronic conditions such as Alzheimer’s or other diseases in terminal stage, kidney disease, diabetes, asthma, epilepsy, and migraines.

	Explanation of FMLA Leave Related to Military Duty:

Servicemember Family Leave.  An Eligible Employee who is the spouse, son, daughter, parent, or next of kin of a Covered Servicemember4 who is recovering from a serious illness or injury5 sustained in the line of duty on active duty is entitled up to 26 weeks of FMLA leave in a single 12-month period to care for the Servicemember, which also includes a member of the National Guard or Reserve.  This military caregiver leave is available during “a single 12-month period” during which an Eligible Employee is entitled to a combined total of 26 weeks of all types of FMLA leave. Intermittent and/or Reduced Work Schedule may be taken when medically necessary.
4 “Covered Servicemembers” are members the Armed Forces, including members of the National Guard or Reserve, who are undergoing medical treatment, recuperation, or therapy, are otherwise in outpatient status, or are otherwise on the temporary disability retired list, for a serious injury or illness. 

5 A “Serious Injury or Illness” means an injury or illness incurred by the member in the line of duty on active duty in the Armed Forces that may render the member medically unfit to perform the duties of the member’s office, grade, rank or rating.

Leave Due to Active Duty of Family Member. Eligible Employees are entitled to up to 12 weeks of leave because of any “Qualifying Exigency” arising out of the fact that the spouse, son, daughter, or parent of the employee is on active duty, or has been notified of an impending call to active duty status, in support of a contingency operation.  This FMLA leave is not confined to a single 12-month period.  The 12 weeks is reduced by leave for any other qualifying FMLA event during the 12-month period.  Intermittent and/or reduced work schedule may be taken.


Final Steps…

	1.  If the employee meets the requirements of FMLA, inform the employee he or she will be placed on federal leave.

2.  Document absences on Attendance Records.  Please provide detailed documentation.

3.  Complete a Request for Leave of Absence Form if the leave is 40 hours or more in duration and forward the Form to the Benefits Department at Mail Code 0114. 
4.  Request the employee obtain a completed “Certificate of Health Care Provider” form from his/her physician and return within 21 days. Denver Health must request medical verification within 2 days of notice of leave.
NOTE: All leaves qualifying as family leave as defined by FMLA will be counted as such.  Leaves that do not qualify may still be taken subject to Denver Health policy.
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